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<fFICE(f llIMU:t'JHIU INAL
William F. Caton
Acting secretary
Federal Communications Commission
Room 222
1919 M street, N.W.
Washington, D.C. 20554

Re: Ex Parte Presentation in CS Docket 96-4
Re: Ex Parte Presentation in CS Docket 96-83
Re: Ex Parte Presentation in IB Docket 95-59

Dear Mr. Caton:

Pursuant to 47 C.F.R. § 1.1206, I submit this original and one

copy of a letter disclosing a written and oral ex parte

presentation in the above-referenced proceedings.

...
On May 16, 1996, persons representing the interests of state

and local governments met with certain Commission staff. (A list of

the state and local government attendees and the Commission

attendees is attached hereto as Attachment I). The meeting dealt

with state and local government interests in rights-of-way

management and compensation, and local zoning authority regarding

telecommunications facilities. The discussion addressed issues

arising in connection with federal preemption, the scope of

Commerce Clause authority, unfunded mandates, the Regulatory

Flexibility Act, and Fifth Amendment issues generally, as well as
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limited discussion of these issues as they occur in the open video
systems and zoning preemption proceedings pending before the
Commission. The enclosed materials were given to each Commission
attendee at the meeting.

Very trUly yours,

Enclosure

By

MIL R, CANFIELD, PADDOCK AND STONE, P.L.C.

Da~!r~Y~
cc: Blair Levin (w/o encl.)

Kathleen Levitz (wjo encl.)
John Logan (w/o encl.)
Beverly Baker (wjo encl.)
Richard Smith (wjo encl.)
William Kennard (wjo encl.)
Roderick Porter (wjo encl.)
Douglas Webbink (wjo encl.)
Susan Sallet (w/o encl.)
Michelle Farquhar (wjo encl.)
Karen Brinkman (wjo encl.)
Dan Phythyon (w/o encl.)
Sheryl Wilkerson (wjo encl.)

Mindy Ginsburg (w/o encl.)
Michael Perko (w/o encl.)
Margo Domon (wjo encl.)
John Winston (wjo encl.)
Jim Keegan (w/o encl.)
Peter Tenhula (wjo encl.)
Rosalee Chiara (wjo encl.)
John Stern (w/o encl.)
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state and Local Participants:

Ronald Mallard, Director/Cable TV Administrator, Department of
Consumer Affairs, Fairfax County, Virginia and member of Board
of Directors of National Associaiton of Telecommuncations
Officers and Advisors

Kevin McCarty, Assistant Executive Director, u.s. Conference of
Mayors

Nicholas Miller and Betty Ann Kane, Miller, Canfield, Paddock and
stone, P.L.C.

Robert Fogel, Associate Legislative Director, National Association
of Counties

Barrie Tabin, Sr. Legislative Counsel, National League of cities

Timothy Masanz, Group Director of Economic Development and
Commerce, National Governors' Association

coaaission participants:

Blair Levin, Chief of Staff

Kathleen Levitz, Deputy Bureau Chief, and Mindy Ginsburg, Common
Carrier Bureau

John Logan, Deputy Bureau Chief, Michael Perko, and Margo Domon,
Cable Services Bureau

Beverly Baker, Chief, and John Winston, Compliance and Information
Bureau

Richard smith, Chief, and Jim Keegan, Office of Engineering and
Technology

William Kennard, Chief, and Peter Tenhula, Office of the General
Counsel

Roderick Porter, Deputy Chief, Rosalee Chiara and John Stern,
International Bureau

Douglas Webbink, Chief, Policy and Rules Division, Mass Media
Bureau

Susan Sallet, Chief, Office of Public Affairs

Michelle Farquhar, Chief, and Karen Brinkman, Associate Bureau
Chief, Wireless Telecommunications Bureau

Dan Phythyon, Chief, and Sheryl Wilkerson, Attorney Advisor,
aLIA
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OVERVIEW

I. The rights, roles, and responsibilities of local governments:
the framework in which national communications policy takes place--

A. Trustees of public property
fair value for public resources consumed for private gain

B. Responsibility for community health and safety
balance competing community interests

zoning, building codes, criminal laws, other tools
right of way management
consumer protection

C. Responsibility for public welfare
develop and defend community quality of life

infrastructure development
economic development
service delivery

schools, libraries, health care, traffic
management, property records and taxes, social
services

ll. These principles are reflected and respected in:

A. Congressional actions

B. Administration policy

c. Existing agreements with cable and telecommunications
providers

m. These principles should be reflected in FCC policy.

IV. Conclusion for Communications Policy:

A. Local elected officials want the highest and best quality of community life

B. No single industry or business interest should have priority in the balancing
necessary to achieve this.

C. If local officials choose poorly, the marketplace and the electorate will correct the
problem quickly. If bad federal rules are put in place, there is no real
recourse at the local level.
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PoL 104-4
Sec. 108

LAWS OF l04th CONG.-llt SESS. Mar. II

(1) .. aD a.rei.. of the rul.makiD, pow.r of the Senate
ud th. Hou. of Rep.....ntativ.s, reapectiv.ly, and as such
th.y ,hall b. conlidered u ~rt or the rules of such Hou.,
reapectively, and such rul•• sball supenede other rules ollly
to the extent that tbey are inconsistent therewith; and

(2) with full recognition of the constitutional right of either
HOUle to chan,e 8uch rulea (10 far as relating to such House)
at aDy time, In the 8am. mann.rt aDd to the eame extent
.. in the cue of aDy other rule of eacn House.

2 USC 1516. SEC. 101. AVTBOIUZATlON OF APPROPJUATlON9.

Th.re are authorized to be appropriated to the ConpoelSional
Buqet OIice S4,500,OOO (or .ach of the fiscal yean 1996, 1997,
1998, 1999, 2000, 2001, and 2002 to carry out the provisions of
this title.

2 USC 1511 DOte. SEC. 110. EJl'FECTIVI: DATE.

This title shall take etrect on January 1, 1996 or on the date
90 days after a))propriations are made available as authorized under
section 109, wtiidlever i, earlier and shall apply to letislation
conlidered on aDd after such date.

TITLE D-REGULATORY
ACCOUNTABILITY AND REFORM

I
!

I
I
I

I
I

2U8C 1531.

2 USC 1532.

SEC. .1. UGULATORY PROCB88.

Each 8I'ncy aha11, ullle.. oth.rwiae prohibited by law, ......
the -«acta of Federal ~atory action. on State, locitJ, aDd tribal
~rnm.nta, and the pnvate Metar (other thaD to the utent that
.uch reaulations incorporate requirem.nts lpacifically let forth in
law).

SEC. toJ. STA"1'EMENT8 TO ACCOMPANY SIGNIFICANT REGULATORY
AcrJON8.

(a) IN GENERAL.-UllIeu otherwiae prohibited by law, before
~muJptiDi any general notice of proPoeed rulemakin, that is
. ly to reeult in promulgation of any rule that includes aDy

Federal mandate that may reeult in the apenditure by State,
local, aDd tribal_ aov.rnm.nte, in the agrepte, or by the private
Metar, of $100,000,000 or more (lU\juat.ed aDDually for inflation)
in uy 1 year, and before promulpting any ftDal rule for which
a pn.ral notice of propoeed rutemakin, was published, the agency
shall prepare a written .tatement contaiDin,-

(1) u identification of the provision of Federal law under
which the rule ia being promul,ated;

(2) a qualitative aDd quantitative ......ment of the antici
pated coate and benefite of' the Federal mandate, including
the coate and benetits to State, local, and tribal governmente
or the private sector, as well .. the effect of the Federal
mandate on health, wety, and the natural environment and
such an a&aellment .hall include-

(A) an anal)'sis of the extent to which such COlts to
State, local, anG tribal governments may be paid with
Federal finucial allistance (or otherwise paid for by the
Federal Government); and

109 STAT. 64



(8) the ea.ent to which there are available Federal
NIOUrceI to carry out the intervovel'llmental mandate;
(3) ..amatea by the ..eney, if' uel to the atent that

the gency eleterminee that accurate eetimate. are re&IOnably
feuible, of-

(A) the future compliance coata of the Federal mandate;
anel

(8) any diaproportionate buelptary efl'ectI of the Fed
eral manelate upon any particular rqionl of the nation
or particular State, local, or tribal rovernmenta, urban
or naral or other typee of communities, or particular se,
menta of the ~vate eeetor;
(,,) ..timatea by the apncy of the eft'ect on the national

economy aueb u the effect on productivity, economic II"Owth
full emp'foyment, creation or proCluctive job., anel internation;I
competltiven... or United Statet roo4I anel Mmcee, if' and
to t&e esteat that the ...ney in ita lOle cliecretion eletermines
that accurate eltimate. are reUODably reuible and that IUch
efFect i. relevant &Del matMi&1; anel

(5XA) a eleac:ription of the ntent of the apncYs prior
conaultation with electecl repnllentativ.. (uneler section 20.4)
of the aft"eetecl State, local, ana tribal rovernmenta;

(8) a 'U~ of the comments and concernl that were
preaented by State, local, or tribal lO"ernmenu either orally
or in writiq to the apncy; and

(C) a IUmmary of the apncYl evaluation of those com
mentl uel concern•.
(1) PItoMULOA11oN.-In promulptm, a pneral notice of pro

poNd rulemakiDI or a ftnal rule for which a .tatement under
IUbMction (a) i. required, the .,.ney eha11 include in the promulga
tion a summary of the wormation contained in the ltatement.

(c) PIlEPARATJON IN CoNJUNcrION WITH OTHER STATEMENT.
Any apnq' 'My pre,.,. any .tatement required under eubsection
(a) in COIlJUIlction with or u a part or any other ltatement or
analyaia, pnmded that the statement or analYlis ..tiefiel the provi
liona of lubeection (a).
BEc. JOI.IMALL GOVEaNMBNTAGBN~PIAN. 2 USC 1533.

(a) EFFBCTS ON SMALL GoVERNMENTS.-Before eetabliahinc any
rerulatory requiremenu that micht si,niticantly or uniquely ift'ect
luiall governmenta, ,gencies Ih&ll have developed a plan under
which the agency Ihall-

(1) provide notice of the requiremenu to potentially affected
.mal1pel'llmente, if'any;

(2) enable oft\cial. of eJrected ImalllQvernment.a to provide
m~ and timely input in the development of reculatory
pro • CODt.a.ining lilnificant Federal interpvernmental
mandate.; and

(3) iDl'orm, educate, and advise small JOYernmenu on
compliance with the requiremenu.
(1) AUTHOIllZATlON OF APPROPRIATIONS.-There are authorized

to be appropriated to each aaeney to carry out the provisionl of
thie aec:tion &Dd for no other purpoae, such luma u are nec:eaaary.
Re. leN. STATE. LOCAL, AND TIIIBAL GOVERNMENT INPUT. 2 USC 153-4.

. (a) IN GBNERAL.-Each ..ney ahall, to the extent pttrmitted
111 law, develop an eft'ective procell to permit elected ofticen of
State, local, and tribal governmenu (or their designated employees

2
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with authority to act on their beball) to provide m.aDiqt\l1 and
~m•.ll input in the dev.lopm.nt of ...watory propoeall contaiDiD,
lipineut Fed.ral iDt.e~m.ntalmandatel.

(b) MUTlN08 BBTWUN STAT! LocAL, TRIBAL AND FEDERAL
OrrIcus.-111e ,ed.ral AdvilOl')' Q;mmittee Act (5 U.S.C. App.)
aha11 not apply to actionl in IUpport of interrov.mmental commu
nicationl where-

(1) meetiDp are held aclus~ between Federal offieiala
and elected ofI1cera of Statet 1 t and tribal governmenta
(or their d••ipated e~ployees with authority to act on their
behalO a<:tin, in th.ir official capacities; and

(2) such meetinp are solely for the PUrpoael of exchanging
vi'WI, information, or advice relating to the management or
implem.ntation of Federal program. ..tablished punuant to
public law that e.plicitly or inherently share intergovernmental
reapon.ibiliti.. or administration.
(c) IMPLEMENTING GUlDEUNES.-No later than 6 montha after

the date of enactm.nt of this Act, the President shall i8lue guide
lines and in.tructions to Federal ....nei.. for appropriate
implementation of lubsections (a) and (b) consistent with applicable
laws and J'elUlations.

SEC. D. LEAST BtJRDENSOME 0Pl10N OR E:IPI..ANATJON REQUIRED.

(a) IN GENERAL.-Except a provided in lubsection (b)t before
promulgating any rule for which a written statement ia required
under section 202, the agency ahall id.ntify and consider a reason
able number or replatory alternatives and from thoae alternatives
select the least COItlyt most cost..ft"ective or leat burdensome alter
native that &Chi..... the objectivea of the rulet for-

(1) State, local, and tribal pvemmentat in the eue of
a nale containiDl a Federal interpvernmental mandate; and

(2) the private MCtort in the cue of a nale containing
a Federal private aector mandate.
(b) ExCEPrION.-1'he provisions of subsection (a) .hall apply

unleu-
(1) the head of the affected .,ency publishes with the

(mal rule an .planation of why the leat coatlYt most coat
eft"ective or leut burdensome method of achieving the objectives
of the nale wu not adopted; or

(2) the provisions are incon8iatent with law. .
(c) OMB CERTIFICATION.-No later than 1 year after the date

of the enactment of this Actt the Director of the Oftice of Manage
ment and Budpt .hall certify to Congre8lt with a written expla
nation, apncy compliance with this section and include in that
certiJication ....Dcie8 and rulemakinp that fail to adequately com
ply with this section.

SEC.1lOI. ASSIBI'ANCE TO THE CONGRESSIONAL BUDGET OmCE.

The Director of the Office of Manapment and Budget shall
(1) collect (rom apneies the statementa prepared under

ae<:tion 202; and
(2) perioclically forward copies of such statements to the

Director of the Congre88ional Budpt Oftice on a reasonably
timely buis after promulgation of the general notice of proposed
rulemaking or of the final rule for which the statement was
prepared.

PoL 104-4
Sec. 204

2 USC 153&.

2 USC 1536.

LAWS OF l04th CONG.-ht SESS. Mar. 22

I

109 STAT. 66

•
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IN THE SENATE OF THE UNITED STATES

ll.ARCH 28, 1996

Received

AN ACT

II

To pro,ide for enactment of the Senior Citizens' Right to

\Vork Act of 1996, the Line Item Veto Act, and the

Small Business Growth and Fairness Act of 1996, and

to provide for a pennanent increase in the public debt
limit.
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mUIll statutory penalty (i) in the complaint, or (ii)

2 elsewhere when accompanied by an express demand

3 for a lesser amount. " ,

4 SEC. 233. EFFECTIVE DATE.

5 The amendments made by sections 331 and 332 shall

6 apply to civil actions and adversary acljudications com

7 menced on or after the date of the enactment of this sub-

8 title.

9 Subtitle D-Regulatory Flexibility
10 Act Amendments
11 SEC. 241. REGULATORY FLEXIBILITY ANALYSES.

12 (a) I~ITIAL REOtTLATORY FLEXIBILITY ANALYSls.-

13 (1) SECTION 603.-Section 603(a) of title 5,

14 United States Code, is amended-

15 (A) by inserting after "proposed nlle", the

16 phrase", or publishes a notice of proposed nlle-

17 making for an interpretative role involving the

18 internal revenue laws of the United States";

19 and

20 (B) by inserting at the end of the sub-

21 section, the following new sentence: "In the

22 case of an interpretative ntle involving the in-

23 ternal revenue laws of the United States, this

24 chapter applies to interpretative roles published

25 in the Federal Register for codification in the
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I Code of Federal ~g\llations, but only to the

2 e~1ent that such interpretative nIles impose on

3 small entities a collection of infomlation reo

4 quirement.".

5 (2) SECTIO~ sOl.-Section 601 of title 5, Unit·

6 ed States Code, is amended by striking "and" at the

7 end of paragraph (5), by striking the period at the

8 end of paragraph (6) and inserting "i and", and by

9 adding at the end the following:

10 "(7) the term 'collection of information'-

II "(A) means the obtaining, causing to be

12 obtained, soliciting, or requiring the disclosure

13 to third parties or the public, of facts or opin-

14 ions by or for an agency, regardless of fonn or

15 fonnat, calling for either-

16 "(i) answers to identical questions

17 posed to, or identical reporting or record-

18 keeping requirements imposed on, 10 or

19 more persons, other than agencies, instro-

20 mentalities, or employees of the United

21 States; or

22 "(ii) answers to questions posed to

23 agencies, instrumentalities, or employees of

24 the United States which are to be used for

25 general statistical purposes; and

D JIMIUJ8
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2

3

4

"(B) shall not include a collection of infor

mation described under section 3518(c)(1) of

title 44, United States Code.

"(8) RECORDKEEPING REQrIRE~fEST.-The

5 term 'recordkeeping requirement' means a require-

6 ment imposed by an agency on persons to maintain

7 specified records.

8 (b) FI~AL REGULATORY FLEXIBILITY ANALYSrs.-

9 Section 604 of title 5, United States Code, is amended-

10 (1) in subsection (a) to read as follows:

11 "(a) When an agency promulgates a final nIle under

12 section 553 of this title, after being required by that sec

13 tion or any other law to publish a general notice of pro

14 posed nllemaking, or promulgates a final interpretative

15 nde involving the internal revenue laws of the United

16 States as described in section 603(a), the agency shall pre

17 pare a final regulatory flexibility analysis. Each final regu

18 latorv flexibility analysis shall contain-.. .. ..

19 "(1) a succinct statement of the need for, and

20 objectives of, the nl1e;

21 "(2) a summary of the significant issues raised

22 by the public comments in response to the initial

23 regulatory flexibility analysis, a summary of the as-

24 sessment of the agency of such issues, and a state-
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ment of any changes made in the proposed nIle as

2 a result or such comments;

3 "(3) a description of and an estimate of the

4 number or small entities to which the nIle will apply

5 or an explanation of why no such estimate is avail-

6 able;

7 "(4) a description of the projected reporting,

8 record keeping and other compliance requirements of

9 the nIle, including an estimate of the classes of

10 small entities which will be subject to the require-

11 ment and the type of professional skills necessary

12 for preparation of the report or record; and

13 "(5) a description of the steps the agency has

14 taken to minimize the significant economic impact

IS on small entities consistent with the stated objectives

16 of applicable statutes, including a statement of the

17 factual, policy, and legal reasons for selecting the aI-

18 ternatiye adopted in the final MIle and why each one

19 of the other significant alternatives to the ntle con-

20 sidered by the agency which affect the impact on

21 small entities was rejected."; and

22 (2) in subsection (b), by striking "at the time"

23 and aU that follows and inserting "such analysis or

24 a summary thereof.".
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"BEC. 163. UMOVAL OF lJAIUUBB8 TO BNTRY.
"(0) IN GaNBRAL.-No State or local statute or re,ulation, or

other State or local lefal requirement, may prohibit or have the ef
feet ofprohibilin6 the ability of any entity to provuu any interstate
or i1ltrCJ8tate teleCommunications service.

"(b) STATB RBGULATORY AUTHORlTY.-Nothil16 in this section
shall affect the ability of a State to impose, on a competitively neu
tral basis and consistent with section 254, requirements necesSQ1)'
to preserve and advance universal service, protect the public safety
and welfare, eMure the continrud quality of telecommunicatioM
services, and IOfeluard the rights ofconsumers.

"(c) STATE AND LOCAL GOVBRNJIBNT AurHOR1TY.-Nothing in
this section affects the authority of a State or local government to
maruwe the public rights-ot-way or to require fair and reCJ80nable
compeMation from telecommunications providers, on a competi
tively neutral and nondiscriminato? bais, for use ofpublic rights
of-way on a Mndiscriminatory basil, if the compensation required
is publicl~ dUJelo.d by such lowrnment.

fled) PRUItPTION.-If, afler notice and an opportunity for public
comment, the Commission cktermina that a State or local govern
ment has permitted or im~OtItld any statute, regulation, or legal re
quirement that violate. subsection (a) or (b), the Commission shall
preempt the enforcement of such statute, regulation, or legal require
ment to the e:ctent necessary to correct such violation or inconsist
ency.

SubMCtion (c) or new MCtiOD 264 provid.. that nothint in new
JeCtion 254 aft'tctI the authority or Statel or local IOvernmenta to
man.. the public rtchta-or-way or to ~uire, on a com~titively
neutril and DOndilCnminato~ bMw, rair and reuonable com
penMtion ror the UN or public rilhta-or-way, on a nondilCrim
matory buil, provided any compensation required il publicly dis
closed.
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Con/,,.,nce agre,ment
The conference qreement adds a new section 653 to the Com

munications Act. 'lbe conferees rec:ocnize that telephone companies
need to be able to ChOMe from amon, multiple video entll options
to encoul'8le entry, and 10 systems under this section allowed to
tailor services to meet the unique competitive and consumer needs
of individual markets. New section 663(a) focuses on the establi.h
ment of open video a)'atems b)' local exchange carriers and provides
for reduced reculatory burden••ubject to compliance with the pro
visiona of new aec:tion 613(b) and COmmiuion certification of a car
rier'. intent to comply. New MCtion 663(a) also &tva the Commi.
lion authority to reaolve disputel (and award (lam....>, but re
quirel .uch resolution to occur within 180 days after notice of the
dispute is submitted to the Commisaion.

New MCtion 663(b) lives the Commisaion six montha from the
date or enactment to CODlelete all actions neceaaary, includinc any
reconsideration, to prescnbe reculation. to accompli.h the follow
ing-

except u required by section 611, 614 or 61S, to prohibit
open video a)'stem operators from discriminatin, amoq video
pfOll'ammera with renrd to cam.,e, and en.Ule tliat the
rates, term. and condltions for cam.,. are ju.t and reason
able and are not unjptly or unreuonably discriminatory;

if demand elloMcla channel capacity, to prohibit an open
video .y.tem operator and ita allUiatea from aelectinl the viCleo
pJ'Oll'UlmiDi servicea that occupy more than one-third of the
activated channel ca-pacity of tile .yatem; but thi. limitation
doe. not in any w&l limit the number of channela a carrier and
ita alnUatel may olrer to provide directly to .ubscribers;

to permit an opeD video .y.tem operator to require channel
lbartn,; that i., to carry only one channel of any video pro
,....mmin, service that i. otrereet by more than one video pro
Iftmmin, provider. Cincludin, the local eschan. carner'a
video prolJ'llmmin, aftUiate), provided that lubacribera have
read)' and immediate aeee.. to any such video programming
..mce;

to extend the Commiuion'a recuJation. concernini sporta
ucluaivity, network nonduplication and .yndicatecl exdusivity
to the diltribution ~ video pfOll'8mminc over open video .y.
teml, mu.t CArry (or commercial and noncommercial broadcast
.tationl, and retranamiuion content; and,

to prohibit an open video Irstem o,erator from unreason
ably discriminatin, in favor of Itself and its atriUate. with re
laid to material or information provided (or the purpoae of Ie
fecting prol1'amminl or preaentin, infonnation to .ubscribersj
to require an open video .)'stem operator to ensure that video
pfOll'8Jnmin, providers or copyri,ht holders are able to iden
tify their procrammin. services to .ubacribersj to require the
operator to tran.mit IUch identification without change or al
teration; and to prohibit an open video sy.tem operator from
omittiDl television broadeuters or other unafTillated video pro
IJ'UI'lming aemcee (rom carriqe on any navigational device,
lUide, or menu. \" ,...

Section 302 Open Video Systems



•
178

New eection 653(c) seta forth the reduced relUlatory bu.rdena
impoled on open video systema. There are several reuons for
atreamlinin. the replatory obUlations of .uch syatema. First, the
conferees hope that thia approach will encourage common carrie"
to deploy open video systema and introduce vigorous competition in
entertainment and information marketa. Second, the conferees rec·
ognize that common carriers that deploy open syatems will be
Mnew" entrants in establiahed markets and deserve lighter rearu
latory burdens to level the playing field. Third, the development of
competition and the operation of market forces mean that govern
ment oversi.ht and reIulation can and .hould be reduced.

New eection 653(cX1XA) states that the following provisions
that apply to cable operators a1Io apply to certified operators of
open video l)'ateJU-leCtions 613 (other than subseCtion (aX2)
tbereef), 616, 623(f), 628, 631, and 634; new section 663(c)(lXB)
states that the following aections--611, 612, 614, and 615, and sec
tion 325 of title II1-&pply in accordance with re,ulations pre
seribecl under par~ph (2); and, new section 653(cXIXC) statu
that sections 612 and 617, and parta III and IV (other than sec
tions .23(f), 628, 631, and 634), of this title do not app11'

With rwpect to the rulemakin, proceedinf required by new
sectiOl1 653(bXl), new section 653(cX2XA) reqwres that the Com
mission shall, to the extent pcMI8ible, impose 06ligations that are no
put« or l....r than the Oblleationa contained in the provilions
deaeriMd in new section 853(c)(lXB).

/ Ntw section 653(cX2XB) atatel that o~n video Iyltem o~ra.
tora .y be lubject to fees im~ by local franchiling authontiel,
but that such fees are in lieu of feea required under aec:tion 622.
A State governmental authority could aI80 impose taus, rees or
other useslments in lieu of franchi.. or franchise-like fees im·
poeed by municipalities. In another effort to ensure parity amoDg
video providers, the confe..... atate that such feel may only be u
sessed on revenues derived from comparable cable services and the
rate at which auch rees are imposed on operators of open video sys
tems may not exceed the rate at which franchise rees are imposed
on any cable operator in the corresponding franchise area. Open
sy.tem operators would have the same flexibility as their cable op
erator competitors to ltate separately these feel on their customer
bills.

I The conferees intend that an operator of an open video system
under this part ahan be aubject, to the extent permiuible under
State and local law, to the authority of a local government to man
age ita public rights-of-way in a nondiscriminatory and competi
tively_ neutral manner.

New section 653(cX3) is a further attempt to ensure that o~r
ators of open video systems are not burdened with unreasonable
regulatory obligation.. It states that the requirements of new sec
tion 653 are intended to o~rate in lieu of, and not in addition to,
the requirements of title II. 'nle conferees do not intend that the
Commiuion impose title II-like relUlation under the authority of
this Metion.

Rules and regulations adopted by the Commission pursuant to
ita juriadiction under title II ahould not be mel'led with or added
to the rules and regulations governing open video systems, which
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SBC. .,. PUBItll'TION OF 'BANCHISING AVTBORITY REGULATION OF
ftLBCOJlJlUNlCAnONS SBltVlCBS.

(a) PROVISION OF TBLECOIIMtlN1CA.TIONS SERVICES BY A CABU
OPERATOR.--&ction 621(b) (47 U.S.C. 541(b)) is amended by add
ing at the end thereof the followi,., new paragraph:

"(3)(A) If a cable operator or affiliate thereof is engaged in the
provision of telecommunications service,-

"(i) such cable operator or affiliD,te shall not be required to
obtain a franchise uruler this title for the provision of tele
communications services; and

"Oi) the provisions of this title shall not apply to Buch cable
operator or aflilio.te for the provision of telecommunications
services.
"(B) A (ranchisi"ll authority may not impose any requirement

under this title that has tl&. purpose or effect of prohibiting, limit
ing, restricting, or conditioning the provision of a telecommuni
cations service by a cable operator or an affiliate thereof.

"(e) A (ranchising authority may not order a cable operator or
affiliate tlu!reof-

"(i) to discontinue the provision of a telecommunications
service, or

"(ii) to discontinue the operation of a cable system, to the
e%Unt such cable system is used for the provision of a tele
communications service, by reason of the failure of such cable
operator or affUio.te tl&.reof to obtain a (ranchise or franchise
renewal under this title with respect to the provision of such
telecommunications servke.
"(1)) Except as otherwise permitted by sections 611 and 612, a

franchising authority may not require a cable operator to provuu

any telecommunications service or facilities, other than institutional
networks, as a condition of the initial grant of a franchise, a fran
chise renewal, or a transfer ofa franchise. ".

(b) FRANCHISE FEEs.-Section 622(b) (47 U.S.C. 542(b)) is
ameruUd by insertiT16 "to provick cable services" immedio.tely before
the period at the end of the first sentence thereof.

Conference Gl/rtement

The conlerenc:e qreement adopts the HOUle provision with
lOme minor, technical mocWtcationa. The conferees intend that to
the extent permillible under State and local law, telecomm~ni
eatiOftl Mme., includiDi thOle provided by a cable company shall
be subject to the authority or a local IOvemment to, in ~ non
diKriminatory and competitively neutral way, manage its public
rights-or-way and charge rair and reasonable rees.

Conference Report (House) 104-458
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Section 601.

(e) FEDERAL, STATE, AND LocAL LAw.-
(1) No IMPUED UFECT.-Thia Act and tM amendments

17UUU by this Act ,holl not be constrrud to modifY, impair, or
supersede Federal, State, or local law unless upr"sly so pro
vitUd in 'Ul:h Act or amendments.

(2) STATE TAX SAVINGS PROVISION.-Notwithstanding para-
graph (l), nothi,., in this Act or the amendments made by this
Act ,haU be construed to modify, impair, or superseck, or au
thorize the modification, impairment, or supersession t?{, any
State or local law pertainirw to ta.xation, ucept as provided in
s«tions 622 and 653(e) of the Communications Act of 1934 and
sectio.n 602 of this Act.

The conference agreement adopts the House provision stating
that the bill does not have any et1'ect on any other Federal, State
or local law unle81 the bill expressly 10 provides. This provisio~
prevents affected parties from asserting that the bill impliedly pre
empta other lawi.

The conference agreement adopts the House version of the
State to savin.. clause with a mod1fication to clarify that fees for
open video systems are excluded from the savings clause.

Conference Report (House) 104-258
P. 201


